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The "Tropic of Cancer"
Litigation in Illinois
By ELMER GERTZ*
As these words are written, appeals in connection with litigation involving Henry Miller s bold, unbridled, modern classic,
Tropic of Cancer, an autobiographical novel, are pending in
the Supreme Court of the United States and in the highest reviewing courts of New York, California, Illinois and Wisconsin.
As these words appear, at least some of the cases may be determined.'
There has already been a decision by the Supreme Judicial
Court in Massachusetts, the commonwealth heretofore most likely
to ban works like Tropic of Cancer, that the book is constitutionally protected; and, on grounds avoiding the obscenity issue,
the highest reviewing courts of Maryland and Ohio have held with
purveyors of the book.
There have been court decisions, jury verdicts and administrative rulings in favor of the book in Hawaii, California, New York,
Minnesota, New Jersey, the United States Customs, the United
States Post Office and elsewhere; and adverse holdings in other
places. California, characteristically, has been on both sides.
This is by far the most litigated book in the history of literature. This is likely to result in rulings that will make it utterly
unlikely that any other book of high literary acclaim will be
subjected to the same travails. While lawyers and judges shed
blood, as it were, over the matter, Henry Miller, the cause of it
all, sits serenely in his California home, painting water colors
like an artist possessed and declaring that a favorable result is
written in the stars. It probably is.
0 Member, Illinois Bar.

1 On May 20, 1963, the Wisconsin Supreme Court declared the book constitutionally protected and non-obscene, reversing the trial court. McCauley
v. Tropic of Cancer, No. 122, Wis. Sup. Ct., May 20, 1963.

KENTUcKY LAW JouRNAL[

[Vol. 51,

I entered the controversy over the book at the time a lower
court in.Boston had banned the book-the decision subsequently
reversed on appeal. Booksellers in Chicago and its suburbs were
being harrassed by the police, without benefit of any judicial determination that the book is obscene; indeed, copies were confiscated without search warrants. There was evidence everywhere
of police state methods, wholly alien to our American philosophy
of freedom and due process. Retained by Grove Press, the publisher of the book, it was my task to defend all booksellers who
were brought into court. This was likely to be a considerable
number, unless police intimidation had the effect of drying up
the sales, as was quite likely. I concluded that we had to take
the offensive if we were to prevail. The police had to be taught
that this was not Nazi Germany-that it was dangerous to burn
books, and that they would be "burned" if they did. We contemplated the filing of a suit in the United States district court,
charging violation of the civil rights of the publisher and author.
At this point, some members of the Illinois division of the
American Civil Liberties Union filed a state court proceeding,
charging that their rights as prospective purchasers and readers
of the book were interfered with by the unlawful conduct of the
police, and asking for a restraining order. This superior court
complaint did not ask for a determination that the book is not
obscene. I felt that the A.C.L.U. suit was too tenuous for us to
rely upon it. Accordingly, I sought and obtained leave to intervene in behalf of Grove Press, the publisher, and Henry Miller,
the author. At first the A.C.L.U. people were not happy about
this and tried to dissuade me from appearing in the case, as they
wanted the sole issues to be the standing of prospective purchasers to sue and the constitutional freedom to read as being a
necessary corollary of the freedom of the press. A agreed with
their viewpoint, but was afraid that it was too sophisticated for
most lower court judges.
Fortunately, the case was assigned to the then Chief Justice
of the Superior Court of Cook County, the Honorable Samuel
B. Epstein, a jurist of great ability, who had reached the time
of life in which, even in a politically dominated community, he
could exercise a measure of independence. Judge Epstein is
temperamentally a very conservative and restrained man. He does
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not smoke or drink and is circumspect in all of his habits and
tastes. His first reaction to the book was of intense distaste. At
the same time, he had a strong fear of all infringements upon the
freedom of the press. Thus, he kept a careful balance throughout the trial. He read and re-read the book several times-every
word of it, and not isolated passages. He listened to all of the
evidence. He read all of the reviews and critiques of the book
that were offered. Starting with relatively little knowledge of
the law in the field of obscenity, he familiarized himself with the
cases and other authorities and grasped their essential meaning.
In the end, he wrote an opinion that may achieve permanent
status as a classic. Of it many of the leading writers, critics and
publishers of this country said in a widely distributed Statement
in Support of the Freedom to Read:
We, the undersigned, strongly endorse Judge Samuel B.
Epstem s defense on the freedom to read m his historic
decision in the Tropic of Cancer case in Chicago. judge
Epstein, by stating that the right to free utterance becomes a useless privilege when the freedom to read is
restricted or denied, has put the issue of police censorship squarely before the public. In recent months, policemen, encouraged by certain minority pressure groups,
have succeeded in forcing their own narrow-minded literary tastes upon many communities.
We believe with Judge Epstein that neither the police
nor the courts should be allowed to dictate the reading
matter of a free people. The issue is not whether Tropic
of Cancer is a masterpiece of American literature; rather,
it is whether an author of Henry Miller's artistic integrity
is entitled to the protections afforded by the Constitution
of the United States.
This is an issue of imediate and serious concern .to
every citizen who holds dear the traditions of our democracy, and who abhors the intrusion of official censorship into the vital area of artistic and literary expression.
It is an issue to which we are especially sensitive.
Judge Epstem s ruling against book banning has reaffirmed the right of a free people to decide for itself what
it may or may not read. Beyond that, it sounds a clear
warning to all of us to guard the principles upon which
our country was built.
We urge all who, along with Judge Epstein, resent
police censorship in the area of literature and the arts
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to make their voices heard in their own communities and
to defeat any attempts at repression before they are
allowed to erode our most precious freedoms.
We had made Orlando W Wilson, the highly regarded police
superintendent of Chicago, a defendant in our proceeding, together with the police chiefs in some of the suburbs. During
the course of the trial, several of the police chiefs agreed that
they would no longer interfere in any way with the sale of the
book; and we dismissed them and after Judge Epstein's decision in our favor, all of the remaining defendants, except the most
enlightened one of all, Superintendent Wilson, waived appeal
and agreed to be bound by the decree. Goaded by certain elements in the community, basically hostile to the concept of unlimited freedom to read, an appeal was taken in behalf of the
Chicago police superintendent, which is still pending in the
Illinois Supreme Court as these words are written.
It has been a very bitterly contested appeal and one cannot
be certain as to how it will be determined, regardless of the ultimate fate of the Tropic of Cancer litigation in the highest court
of the land. In writing about the case for this publication. I
feel that it would be well to confine myself to certain aspects of
the proof we offered in support of our contention that the book,
Tropic of Cancer, is not obscene.
Prior to our filing suit, Illinois had enacted a new obscenity
statute, based largely on the provisions of the new model criminal
code which had impressed the United States Supreme Court m
the decision in the Roth2 case. By its terms, this new obscenity
statute did not go into effect until just before the case was actually tried. During the trial, very little reference was made to
the statute by anyone; it was as if no one was quite aware that
the ultimate result must flow from an interpretation of it in the
light of the decisions of the United States Supreme Court. In
an appendix to the brief filed in behalf of Superintendent Wilson, the Illinois obscenity statute and the Chicago ordinance
were set forth in full. In this we rejoiced, because even before
the filing of the brief I had decided that in summarizing the evidence in the case, I would set it forth in the very categories
enumerated in the Illinois statute, so that the reviewing court
2

Roth v. United States, 354 U.S. 476 (1957).
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could readily see that, consistent with the statute, the decree of
Judge Epstein had to be affirmed. In this field where there has
been little science in the presentation of evidence, I think it will
be useful to consider our Tropic of Cancer case as a sort of model
of a trial outline in similar situations involving the issue of obscenity. In what follows, the headnote or subtitle is in the very
language of the Illinois statute and the text is a fair summary
of the evidence adduced at the trial.
"(1)

The character of the audience for which the material
was designed or to which it was directed."

It is clear from the whole book, the testimony of witnesses,
and the opinions of literary critics and others, that the principal
appeal of this book is to sophisticatedreaders. The literary, artistic, and philosophical references, the "stream of consciousness"
technique in the writing, the absence of a plot in the popular
sense, these and other circumstances indicate that the book is
not a work for juveniles or the unlettered. Even one of the more
hostile defense witnesses, Dr. Carle Zimmerman, a sociologist
from Harvard, admitted: "I do not believe this is a book that
would be read by children." Another defense witness, the newspaper columnist, Jack Mabley, thought it "would appeal to the
very sophisticated literate reader, the so-called intelligentsia, and
"
also to the juvenile mind who would buy it out of curiosity.
Hoke Norris, literary critic of the Chicago Sun-Times, thought
that the book is likely to reach people of some literary discernment. A distinguished authority on modern literature, Dr.
Richard Ellmann of the English Department of Northwestern
University, thought that the book would appeal to adults who
ordinarily read a lot, and not to children.
"(2)

What the predominant appeal of the material would be
for ordinaryadults or a special audience, and what effect,
if any, it would probably have on the behavior of such
people."
Ase defense witness Mabley admitted, the reading of the book
"by the sophisticated would result in no harm at all." It would
normally be read by those of some discernment. Its literary qualities are such as to frighten away, or disappoint, those who would
come to it with any desire to get at something dirty.
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Judge Epstein summed up the innocuous effect of outspoken,
sexually explicit books in his opinion. His conclusions are borne
out by the Brown University report, written by a committee
appointed by the Psychology Department of that University and
by studies at Harvard University and the Kinsey Institute at
Indiana University All of the pertinent psychological and sociological material is summed up brilliantly in the concurring
opinion of Circuit Judge Frank in United States v. Roth,3 and
4
particularly in the famous Appendix thereof.
In a work introduced by the defendants, Pornography and
the Law, by Drs. Kronhausen, the learned authors declare that
Henry Miller is "certainly not 'obscene. "5 They say that his
writings, including Tropic of Cancer, are examples of "erotic
realism." 6 They contrast the difference between pornography and
erotic realism as follows:
In pornography (hard core obscenity) the main purpose
is to stimulate erotic response in the reader And that s
all. In erotic realism, truthful description of the basic
realities of life, as the individual experiences it, is of the
essence, even if such portrayals (whether by reason of
humor or revulsion,
or any other cause) have a decidedly
7
anti-erotic effect.

"(3)

The artistic, literary, scientific, educational or other
merits of the material. P"

Through evidence of highly qualified experts and a vast
amount of documentary material, the following basic facts were
clearly established, and Judge Epstein so found:
(1) Tropic of Cancer is written with serious literary purpose;
(2) It is a work of substantial literary merit;
(3) Henry Miller is a major writer;
(4) Tropic of Cancer is a work important in the development of twentieth-century literature;
(5) The coarse language .and frank sexual descriptions con3237 F 2d.796, 801, 804 (1956).
4 Id. at 811-17.
5Kronhausen, Pornography and the Law 78-79.
6 Id. at 42.
7Id. at 18.
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tamed m the book are essential to its artistic purpose and literary achievement; and
(6) The language and descriptions do not go beyond contemporary community standards for literature.
It is significant that counsel for the defendant police chiefs
were able to find practically nothing in print gainsaying these
conclusions. Much of what they introduced substantiated the trial
court's findings, or was not inconsistent with them.
A mere examination of the standard literary reference works
in the great libraries of the Chicago metropolitan area are enough
to indicate that Henry Miller is an important figure in twentiethcentury literature, as evinced by his election to the National
Institute of Arts and Letters. Encyclopedia Americana (1961
edition) has a typical entry on Henry Miller, of whom it says:
His fiction became well known for its expermental style,
its surrealistic fantasy, its frank treatment of sex and morals,
and its pictures of life m the Bohemias of New York and
Pans.
The series, Abstracts of English Studies, the official publication of the National Council of Teachers of English, first published in 1958, contains references to Henry Miller m 1959, 1960,
1961 and 1962, including references to Italian, French and Flemish sources.
References to Miller occur in the Annual Bibliography of
English Language and Literature,edited for the Modern Humanities Research Association and published by the Cambridge University Press for the years 1942, 1946, 1948, 1950-52, 1955-56,
1957-58. The series entitled The Year's Work in English Studies,
published for the English Association by the Oxford University
Press, refers to Miller and his work in 1940, 1953 and 1959.
Miller is listed in many European reference works, such as
Diccionario Universal De Escrztores (San Sebastion, Spam, 1957),
Encyclopedie Voore de Wereldliteratuur (Utrecht, 1954), Lexicon der Welt Literatur in 20 Jahrhundert (two volumes, 1960,
Frieberg, Germany), Dizzonarzo Universatedella LetteraturaContemporanea (three volumes 1959-1960)
The transcript in our case contains extensive quotations from
renowned and highly qualified literary critics. As an example,
Alfred Kazin discusses Miller in detail in his work, On Native
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Ground, together with Faulkner and Wolfe, in the chapter
entitled: "The Rhetoric and the Agony." Kazin writes:
It is unpossible not to feel in Faulkner and Wolfe and
Miller an indiscriminate vitality, a pride in their fresh and
overflowing powers that goes back to Whitman, Melville.
Kazin refers to them as "epic recorders of demoralization and
collapse." Miller, Kazin says, has "seen in the contemporary
crisis the intimations of an absolute doom, a world dying m
pandemonium." 9
Troptc of Cancer is among the most celebrated of Henry
Miller s works. It has received critical attention in America
and England, and throughout the world. It has been called:
"One of the noteworthy books of the century" (Norman Cousins); "a very remarkable book" (T. S. Eliot); "a
substantial work of art" (John Ciardi); a "triumph of the
comic spirit" (Horace Gregory); "the epitaph for the whole
generation of American writers and artists that migrated
to Pans after the war" (Edmund Wilson).
The author has been described as:
"One of the adornments of modern American literature"
(Norman Cousins); "a unified and triumphant artist" and
a "visionary" (Wallace Fowlie); a "towering, shapeless,
sometimes comic figure [who] completely overtops the
glazed reflections cast by those wax works of contemporary
American fiction-Hemmgway, Dos Passos, Faulkner"
(Lawrence Durrell); the "only imaginative prose-writer of
the slightest value who has appeared among the Englishspeaking races for some years past" (George Orwell); "a
great writer
unique in the peculiar energy and vision
of his prose" (Osbert Sitwell); possessed of "devastating
honesty" and a distinctive ability "to combine without confusion, the aesthetic and prophetic functions" (Sir Herbert
Read); "a major influence in extending the frontiers of the
modern novel" (Library journal); "one of the most remarkable, most truly original authors of this or any age"
(Saturday Review); "an authentic, a significant author"
with "a generally liberating influence upon other writers"
(New York Times Book Review); "lyrically reverent about
S Kazin, On Native Ground 469.
9ld. at 468,
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a vision of life which simply includes more of the truth

than conventional minds can bear" (New York Post); and
one whose "boldness of approach and intense curiosity
concerning man and nature are unequalled in the prose

literature of our times" (American Institute of Art and
Letters-A. 81).
This novel's ideas have been found to involve:
"living tissue-much of it disgusting, much of it beautiful" (Saturday Review); "a volcanic flow, a chaos of
words and dreams, of appetites starved and satiated, of bitter memories and apocalyptic prophecies, barbaric yawps
and subtle penetrations to the heart of a book, a painting,
a city, of sexual encounters both joyful and joyless, of a
vagabond existence in a world without hope but no despair" (New York Herald Tribune); "a kind of manifesto
for the right to give a complete picture of what a man says,
thinks and does" (Minneapolis Sunday Tribune); "attacks
upon standardization and
reverence for life" (New
York Times Book Review); "all the ugliness and much of
the good
art and artists, the United States, the lockstep of conformity
mankind's future" (Saturday Review); and a capacity to "do more to wipe out the obscenities of Broadway, Hollywood and Madison Avenue
than a full revolution" (Karl Shapiro).
Dr. Richard Ellmann, a principal witness in our case, is Professor of English at Northwestern University, teaching chiefly
twentieth century English and American literature. He has taught
there since 1951. Before that he taught for some years at Harvard. He has taught or lectured, from time to time, at perhaps
twenty-five leading colleges and universities, including the University of Chicago. Abroad he lectured for the United States
Information Service at about fifteen cities; also, at various universities and American Embassies. He received four degrees at
Yale and from Trinity College in Dublin. He served in the
Navy from 1942 to 1945. He has had fellowships, scholarships
and grants from important groups. He is on the Executive Council of the Modern Language Society and the chairman of the
English Institute. He has written two books on Yeats, published
by leading houses; and he has contributed essays and edited seven
or eight books on twentieth century literature. His book on
James Joyce received the National Book Award and three other
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awards, and is published in German, French, Italian and Japanese. He was asked by both sides to testify in this case.
Of all of the witnesses in the case, Dr. Ellmann was, by far,
the one most qualified as a literary expert and came closest to
stating the significance of the book in question. For this reason,
it would be well to quote him extensivelyis definitely a work of literary merit and
The book
There is an attempt to break through the
importance.
conventions of the novel and to establish a kind of history
of the hero-from the state mentioned on the first page,
where everyone feels dead, to the state mentioned on the
last page where the hero begins to feel alive, feels the
river of life coursing through him; and in order to do this,
Henry Miller gives a very accurate picture of Pans life in
the early 1930's.
One of the glories of American Literature has always
been its willingness to explore all kinds of subjects, from
the time when Whitman first found it possible to describe
his whole body in poetry to modem times when Hemingway, Faulkner, and others have all attempted to represent
life fully and accurately and to imparta kind of total awareness of what everything in life is. This seems to be a large
and to do this, he empart of Henry Miller s object
formed upon the
ploys a style which is distinguished
example of very considerable literary masters, [and] could
not have been written by a man of no literary talent. The
of importance. It is a criticism
theme of the book is
of life in Pans at that time, and by extension, a criticism
of life. This is one of the chief merits of Henry Miller s
book.
The skill or craftsmanship of writing is considerable. It
is clear that [it] is a book written in the light of books like
It is clear that Miller
'Ulysses' and Lawrence's works.
is very well aware of their attempts to plumb the human
consciousness. It is very much a part of the literary tradition of our time.
One of the great virtues of the book is its authenticity,
by which I mean, it tells the way people actually behave.
It is very down to earth, straight-forward, and tells
all this with earnestness of purpose.
The book has philosophic purpose or impace.
The portions of the book which deal with sexual expenence or bodily functions or which apply the so-called AngloSaxon four letter words, are relevant to the generaltheme of
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the book. The book is not at all pornographic. It is not
dirt for dirt's sake. The dominant effect of the book taken
as a whole is not an appeal to prurient interest nor shameful nor morbid interests in sex. The group of people to
which the book would appeal are adults who ordinarily
read books. This book, taken as a whole, does not
exceed the limits of tolerance in reading matter or literature imposed by current standards of the community with
respect to freedom of expression in matters concerning sex
and sex relations. (Emphasis added.)

Hoke Norris, literary critic of the Chicago Sun-Times, testified to the same effect. He believes that Tropic is a serious, sensitive, book, of high literary merit, written with honesty of purpose; that the portions of the book which deal with sexual experience or with bodily functions or which employ the so-called fourletter words are relevant to the general theme of the book;
that there is no attempt to appeal to prurient interest. The book,
he says, is not pornographic nor dirt for dirt's sake. Neither the
famous first paragraph at the top of page five of the paper-back
edition of the book nor any other passage in it tends to overshadow the rest of the book; all such passages are part of the whole
attempt of Henry Miller honestly to reflect the life in Paris at
the time.
This book, he says, contains the exposition of ideas of importance. It deals with the world as Miller found it, a world between two wars, drifting fast to catastrophe-ugly, vital and with
love of life in it. The contents of the book are representative
of a serious, valid, international literary movement. It has had
a tremendous influence toward realism, towards stating things
as they are. It is near the top twentieth century literature.
of public acceptance of the material
The degree
in this State.
According to Norris, his paper gets ninety-five percent of the
total output of the standard publishers of new books designed for
general distribution and gets other material that keeps him well
informed as to the contents of such literature. It is part of his
duty to determine the public's taste. Books like Tropic of Cancer
are acceptable in this community. Norris testified that there are
many honored contemporary books that are widely read or ac"(4)
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sexual themes in the manner of Tropic of Cancer, including Lady
cepted in the community that deal frankly and explicitly with
Chatterley's Lover and Sons and Lovers, by D. H. Lawrence;
Ulysses, by James Boyce; To Have and Have Not and The Sun
Also Rises, by Ernest Hemingway; Sanctuary and Wild Palm, by
William Faulkner; and many others, listed by him m his testimony. These acceptable books all use four-letter Anglo-Saxon
words.
According to Norris, these are the tests of the acceptability of
a book, in addition to its contents:
(a) the reputation of the publisher; (b) the popularity of
the book-whether it sells m a given community; (c) its
durability (whether it has survived the test of time);
(d) literary opinion; (e) whether the book has been selected by any national book clubs; (f) the reviews m
reputable publications; (g) the acceptance of advertisements of the book m reputable publications; (h) whether
the book is sold at reputable places; (i) the books acceptability for mailing by the United States Post Office;
(j) what people (critics and non-critics) say of the book.
(a) Reputation of publisher In Grove Press v. Christenberry,1° the court said: "Grove Press is a reputable publisher with
a good list which includes a number of distinguished writers and
serious works." In the testimony of Barney Rosset and elsewhere
in the record, there is abundant evidence of the good reputation
of the publisher. It received an award from the New England
Theatre Conference for the quality of its publications.
(b) Popularity of the book. The testimony of Frank Ball of
MacFadden, who were the national distributors of the paperback
edition, is replete, from beginning to end, with such evidence.
The book had the most extraordinary sale-orders and reorders
from the most reputable booksellers, until the police interfered.
It was a bestseller.
(c) Durability. The book was first published in 1934, and
today it is selling better than ever (except where unlawfully suppressed) It shows every sign of survival in the highly competitive marketplace of literature.
(d) Literary opinion. As even an adverse witness, Dr. Carle
i0 175 F Supp. 488 (1959).
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Zimmerman, admitted: "The published opinion, insofar as I
know it, is 100 percent pro-Miller and pro-'Tropic of Cancer. "
(e) Book Club selection. It has been selected by two national
book clubs.
(f) The reviews in reputable publications. The publication
of the book has been hailed as a major publishing event and the
book as a literary masterpiece.
(g) Advertisements in reputable publications. The book has
been advertised only in reputable newspapers and magazines, such
as the New York Times, New York Herald Tribune, the San
Francisco Chronicle and the Chicago Tribune. According to
Norris, the leading metropolitan newspapers do not accept advertisements of obscene books.
(h) Sale at reputable places. The testimony of Frank Ball is
especially pertinent. No reputable bookseller in the Chicago
area refused to handle the book, before police interference. In
fact, it was ordered and reordered heavily. At the time of the
trial the book was sold practically everywhere.
(i) Acceptability for mailing The book may be freely advertised, bought and sold through the United States mails and it
may be imported anywhere in the United States, including the
entire State of Illinois.
(j) What people say of the book. The people in the Chicago
community and elsewhere made the book a national bestseller.
In addition to the tests of acceptability enumerated by Norris,
there are other tests, all of which are amply met by the book.
At various stages of the proceeding herein, the various defendants other than Chicago Police Superintendent 0. W Wilson
decided to permit the book to be exhibited and sold publicly in
their communities without any interference whatsoever. These
include the villages and municipalities of Evanston, Winnetka,
Wilmette, Glencoe, Skokie, Niles, Lincolnwood, Mt. Prospect,
Des Plaines and Maywood in the Chicago area.
As of the time of the trial, the book was exhibited and sold
in Minneapolis, St. Louis, Detroit, Gary, Hammond, Springfield,
Ann Arbor, Lansing, New York City, San Francisco, the District
of Columbia and many other communities.
Favorable editorials and articles with respect to the book appeared in the Chicago Sun-Times and the Chicago Daily News,
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while the Chicago Tribune accepted advertisements of it. These
newspapers have a combined circulation in the Chicago area m
the millions.
Without objection by the defendants, we asked the court to
take judicial notice of various well-known facts with respect to
the cultural assets of the Chicago community. This established
that the Chicago community, with its cultural institutions, such
as great libraries, universities and colleges, museums, publishing
houses, national headquarters of the library, bar, medical and
other great associations, and a vast variety of other similar institutions and people of great culture, would find anything in the
way of serious literature, however controversial, acceptable. Indeed, they would resent any effort to limit their right to read.
The defense made much of the views of Prof. Pitirim Sorokin,
but failed to introduce any of his writings. We introduced pages
nineteen to twenty-six of Sorokins book, The American Sex
Revolution. These pages clearly indicate the acceptability of
Tropic of Cancer in Chicago and other American communities.
For example, the author says on page twenty-three:
Almost all emment American writers of the last fifty
years-Dreiser, Lewis, O'Neill, Hemingway, Faulkner,
Stembeck, Farrell-and a legion of less notable ones have
paid their tribute to sex, either by making it the main topic
of many of their works, or, what is perhaps more symptomatic, by devoting to it much attention in works supposedly
dealing with problems quite different. In books of this
latter sort, sex topics could easily have been omitted; yet
erotic scenes are painted onto each canvas, whether of the
Spanish Civil War, of the migration of Okies, or of the
Southern Jukes and Kallikaks.
We made an offer of proof with respect to the kind of literature acceptable in the Chicago area. It showed that books having
only appeal to prurient interest and with none of the literary and
social importance of Tropic of Cancer are freely circulated and
accepted in this community. These works are luridly advertised
and sensationally written and are permitted to be sold without
interference.
A leading editorial in the mass circulation magazine, Saturday
Evening Post, put the matter of the acceptabality of Tropic of
Cancer as follows:
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Just how much influence it has exerted on today s writers
no one can say; but it takes little investigation to discover
that the trend m fiction is strongly in Millers direction.

Yet the writers admired by most young intellectuals, and
especially by many of those who will be tomorrows professional authors, belong to the Henry Miller school.
The trend in fiction is doubtless a reaction against the
Victorian prudery of the last generation, which certainly
did harm.
Probably it was inevitable that, because
of such pioneers as Henry Miller and D. H. Lawrence,
taboos of the early 1900's would be attacked until they
were detsroyed.
It is easier to explain the present state of affairs than to
prescribe for it. Nevertheless, two points are clear. First
of all, no one is suggesting that we should return to the
Nice-Nellyism of our grandparents. Todays frankness has
swept away a lot of undesirable hypocrisy and falsehood;
these new values should and must be preserved.
It is also clear that censorship is not the answer.
"(5)

Appeal to prurient interest, or [absence] thereof, in
advertising or other promotion of the material."
The Grove edition of Tropic of Cancer was published in
June, 1961. It has a decorous cover which, unlike those of many
contemporary novels, made no attempt to stimulate sexual interest. Similarly, Grove's relatively limited advertising was utterly
devoid of appeal to salacious interest. Instead, they emphasized
the literary merit of the work.
In the advertising and promotion of the book, Grove Press
employed one of the best New York agencies, which has worked
for several university presses and leading publishers. Grove Press
used only those advertising channels which are normally used for
advertising books. We gave examples of its advertising of the
book.
The paperback edition was not advertised at all.
There was not a word of evidence to indicate that Grove Press
resorted to any sensational appeal in connection with the book.
They handled it with the decorum befitting a modern classic,
albeit a controversial one. By way of contract, we referred the
"i Saturday Evening Post, February 17, 1962, p. 80.
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court to our offer of proof with respect to the lurid appeals made
in behalf of many books acceptable to this community.
"(6) Purpose of the author, creator, publisher or disseminator "
Grove Press is the publisher of both the hard-cover and paperback editions of Tropic of Cancer Barney Rosset, who was a
witness in this proceeding, is its editor. He was Chicago-born
and educated and resided here until he entered the Army m 1942
as an enlisted man and then as an officer. He attended Swarthmore College, University of California and University of Chicago,
and received various degrees. He first read the book in 1941 m
connection with a course in American literature at Swarthmore
College and wrote a term paper on Henry Miller and Tropic of
Cancerwhich required the approval of his professors.
Grove Press has published over 500 books in many fields, but
principally in literature, drama and fiction. It is primarily concerned in what is known as the quality paper-back field. They
have been particularly accepted in college areas, but they are
sold everywhere. They have been adopted as tests or collateral
reading by hundreds of institutions in the United States. Among
the institutions using Grove books are Harvard, Yale, University
of Chicago, University of California, Notre Dame, Texas, MIT,
Washington, Michigan, Wisconsin, Indiana, and schools in every
state in the Union-over 600 schools of higher learning in all.
Rosset is familiar with the literary reputation of Henry Miller
and has discussed his work with many other writers, publishers
and literary figures throughout the world. He learned that in
Europe, for example, Miller is considered one of the five greatest
American authors. He testified as to the many well known critics,
writers and scholars who have praised Miller s works, including
Tropic of Cancer
Ever since he became connected with Grove Press, Rosset
wanted to publish the book. He approached the author a number of years ago, and throughout the years he kept up a correspondence with him, until he finally induced Miller to approve
publication. He consulted with distinguished writers, critics,
scholars, and others to determine whether the book ought to be
published or not. He also consulted with legal counsel. As a
result, he decided to publish.
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The edition published by Grove Press is identical with that
published in Paris in 1934 with the deletion of some spelling
errors and the addition of an introduction by Karl Shapiro. Miller
himself made the corrections on the galleys of punctuation and
spelling. There were no changes of substance.
Grove Press solicited some pre-publication reviews of the book,
selected on the basis of their prestige in the literary field. Rosset
knows of nobody thus solicited who did not answer favorably, in
varying degrees. Some of those solicited asked to see copies of
the book, although they had read it in the past, and the book was
sent to them prior to their expressing an opinion.
Rosset himself re-read the book in the course of determining
to have Grove Press publish it. He thought that the book taken
as a whole was not obscene, nor was it written with pornographic
intent. He was entertained and obtained intellectual pleasure in
reading the book. He also decided that it was an extremely
humorous book.
The original plan was to bring out a hard-cover edition only,
and then at some much later date a soft-cover edition. Another
publisher decided to publish a soft-cover edition and printed it
in Chicago. In order to protect Grove's very substantial interest
in the book, Grove thereupon issued a paper-back edition.
The paper-back edition is distributed nationally through MacFadden Publications, a New York corporation which publishes
and distributes nationally magazines and hard-cover and paper-

back books. It is the national distributor for the Grove Press line
of books, as well as for other substantial companies, including
Scientific American, Popular Photography, Writers Digest and
Saturday Rview. It has a policy of determining in advance whether any publication is obscene or not, and it will not distribute
those it considers obscene.

It distributes books and magazines in all retail establishments.
No reputable bookseller in the Chicago area refused to handle
Tropzc of Cancer before police activity occurred in the suburbs
and Chicago.

In fact, it was ordered and reordered heavily.

Kroch s and Brentano s, the Union Depot and other reputable
dealers ordered the book in large quantities.

We then analyzed the defense testimony in some detail and
showed that it was consistent with the chancellor s finding that
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the book, Tropic of Cancer, is not obscene. Some of the results of our analysis of the defense testimony had unconsciously
humorous undertones. We were able to show, for example, that
Superintendent Wilson himself had admitted lack of familiarity
with the book, Tropic of Cancer, that he did not have any personal opinion as to whether or not it is obscene, and that he had
given no directions to the police to take action with respect to
the book. Others, obviously, had imposed their ideas upon him.
The newspaper columnist Jack Babley testified that he is "not
a literary expert;" that he reads "about two books of fiction a
year" and "relatively little in modern fiction literature;" that
he wrote his review, calling the book obscene, before he had read
the book in full. He testified further:
The book deals primarily with writers, artists, Bohemians,
mostly of American and British nationality, living in Pans
in the 1930's. It attempts to give portraits of the land of
people living in that environment, how they talked and
what they did.
I do not know through personal knowledge whether or not it is a faithful picture of the life in
that environment by people of that character.
I am
not concerned.
He said the book "has literary merit in the opinion of competent critics.
" It deals, he said, "with philosophical and religious ideas, second to sex [and] with the problem of getting
on
the book had a sense of comedy"
After he had testified, he wrote in his regular column, published in Chicago s American, as follows:
The high courts of this country, from the Supreme Court
down, are becoming increasingly tolerant of literature
which many citizens consider obscene. 'Tropic of Cancer
has unquestionable literary merit, and it is likely that soon
the Supreme Court will rule it is not legally obscene.12
(Emphasis added.)
A leading clergyman, Reverend Ray Bond, at first gave his
opinion as to the book without having read either the Shapiro or
Nin introductions; they were not included in his copy. His
opinion was based upon the effect of the book "to the people I
know." He admitted that he does not know the reading habits
of the people of his area, nor their reactions to the book: "I have
12

Chicago s American, Sept. 9, 1962, p. 3.
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talked to none of them about it." The book "did not appeal to
[his] prurient interests from beginning to end." He said: "In
the nature of my calling or profession, my encounters with people or books using four-letter words, or treating sexual encounters explicitly, are infrequent." He said: "I have not read 'Lady
Chatterley's Lover, or 'Ulysses, or anything by John O'Hara, or
Norman Mailer. I don't read much modern literature dealing
with the subject of sexual relations." He admitted that Biblical
literature, like the Song of Songs, appeals to so-called prurient
interests. He admitted:
If you are going to describe the sector of life he described, those terms would be necessary. I object to that
particular slice of society I am not familiar with the life
of an American literary and artistic expatriate in Paris in
the 1930's, except what the book said.
I am unsympathetic to that land of people.
Asked about Karl Shapiro s views of Miller and Tropic of Cancer,
he said:
That this man believes this is a great literary book is his
privilege. That would not change my opinion.
If it
is well written, so much the worse. I have no means of
knowing [if] the
things said by Mr. Shapiro are true
or untrue; I am not a literary critic. I accept much of what
he says regarding the literary value and many of the insights of the author regarding weakness.
I would not
be in a position to agree with Shapiro [that] Miller is a
twentieth century reincarnation of Whitman.
Dr. Carle Zimmerman stated: "I have read the book from the
viewpoint as to what kind of a work it was in regard to its influence upon the mentality of the adolescent" (a test rejected in
Butler v. Michzgan.is On examination by the Court, he admitted:
"I do not believe this is a book that would be read by children."
His opinion is based partly upon the "build up of Henry Miller,"
which, according to him, "involves a considerable amount of literary fakery." He expounded upon this at some length, concluding: "This book had not been published in French, which is
glossed over repeatedly, by saying it is published in France." On
cross-examination, he was compelled to admit that the book has
been published repeatedly in French (as well as other languages)
and that French writers have written in praise of it and Miller.
Is 352 U.S. 880 (1956).
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Obscene literature, in his judgment, "is adverse [in its effect] m
that it becomes important in the early rupture of the control
between parent and child." He admitted:
'Tropic of Cancer deals with life in a particular cross
section of Paris in the 1930's, with Bohemian characters.
In some cases, some of those Bohemian characters have
since become creative. To that kind of person, in that
cross section, four letter Anglo-Saxon words would be used
in their normal conversation, particularly among men and
m some cases among women.
An honest literary man,
trying to write a realistic account of life among the literary and artistic expatriates m the Pans of the 1930s,
would deal pretty frankly and explicitly with sex but not
necessarily in the manner of Henry Miller.
He admitted that the book deals with ideas, philosophers and
writers. He said: "I have not made an empirical test, using the
usual scientific disciplines of my profession, to determine the effect
of this book."
In a way, the plethora of evidence to prove the seriousness and
high literary importance of the book boomeranged. In its first
opinion, the Illinois Supreme Court transferred the cause to the
appellate court, an intermediate tribunal, on the ground that
there were no fairly debatable constitutional issues, but only
questions of fact! We then filed a petition for rehearing- pinpointing the various constitutional issues, and the court granted
a rehearing. It now has the case under reconsideration.
As Circuit Judge Frank said in the Roth case in the United
States Court of Appeals, before it reached the Supreme Court:
To vest a few fallible men-prosecutors, judges, jurorswith vast powers of literary or artistic censorship, to convert them into what J. S. Mill called a 'moral police, is to
make them despotic arbiters of literary products. If one
day they ban mediocre books as obscene, another day they
may do likewise to a work of genius. Onginality, not too
plentiful, should be cherished, not stifled. An authors
imagination may be cramped if he must write with one eye
on prosecutors or juries; authors must cope with publishers
who, fearful about the judgments of governmental censors,
may refuse to accept the manuscripts14 of contemporary
Shelleys or Mark Twams or Whitmans.
14

Both v. United States, 237 F 2d 796, 825 (1956).

